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Notices of Final Rulemaking

NOTICE OF FINAL RULEMAKING

TITLE 20. COMMERCE, BANKING, AND INSURANCE

CHAPTER 1. DEPARTMENT OF COMMERCE

[R05-280]
PREAMBLE
Sections Affected Rulemaking Action
Article 5 New Article
R20-1-501 New Section
R20-1-502 New Section
R20-1-503 New Section
R20-1-504 New Section
R20-1-505 New Section
R20-1-506 New Section
R20-1-507 New Section
R20-1-508 New Section
R20-1-509 New Section
R20-1-510 New Section
R20-1-511 New Section
R20-1-512 New Section
R20-1-513 New Section
R20-1-514 New Section

The statutory authority for the rulemaking. including both the authorizing statute (general) and the statutes the

rules are implementing (specific):
Authorizing statute: A.R.S. § 41-1512.01(C)

Implementing statute: A.R.S. § 41-1512.01

The effective date of the rules:
July 12, 2005

Immediately upon filing with the Secretary of State under A.R.S. § 41-1032, in order to provide a benefit to the pub-
lic. There is no penalty associated with a violation of these rules.

A list of all previous notices appearing in the Register addressing the final rule:
Notice of Rulemaking Docket Opening: 11 A.A.R. 587, January 28, 2005

Notice of Proposed Rulemaking: 11 A.A.R. 1098, March 18, 2005
The name and address of agency personnel with whom persons may communicate regarding the rulemaking:

Name: Sherri Lee, Program Manager

Address: 1700 W. Washington St.
Phoenix, AZ 85007

Telephone: (602) 771-1233

Fax: (602) 771-1210

E-mail: sherril@azcommerce.com

An explanation of the rule. including the agency’s reason for initiating the rule:
Arizona is committed to long-term preservation and enhancement of military installations through compatible land
uses. A.R.S. § 41-1512.01 (part of Arizona 2004 legislation HB 2140) establishes the military installation fund, to be
administered by the Department of Commerce. The legislation and the implementing rules continue toward the goal
of compatible land use. The Department, in conjunction with the Military Affairs Commission established by A.R.S.
§ 41-1512, is charged with adopting rules for receiving and evaluating applications for monies from the fund. The
Rulewriting Procedures Subcommittee of the Military Affairs Commission has worked on development of these rules
since September of 2004 and held informal public meetings in November of 2004, incorporating input from those
meetings into the draft rules before the Notice of Proposed Rulemaking was filed with the Secretary of State this year.

While the legislation does use the language “preservation and enhancement of military facilities” it should be noted
that its intent, and that of the rules, is to accomplish this while addressing the needs of the private property owners
who have been affected by statutory land use compatibility requirements enacted by the state to ensure the preserva-
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tion and enhancement of military installations, which is why 80% of the funding is set aside for acquisition of private
property.

The rules prescribe procedures for the application and disbursement of these funds, which are intended to create a
mechanism to compensate willing private property owners within the territory of Arizona’s military airports, military
facilities, and operating areas to ensure compatible land use around Arizona’s military installations. The rules also

address disbursement of funds for military installation preservation and enhancement projects under A.R.S. § 41-
1512.01 (G) (2).

R20-1-501. Definitions

Arizona statutes enacted since 1978 for the purposes of preserving the state’s military installations through compati-
ble land use have had an impact on private property owners. The definitions incorporate the statutory definitions for
clear zone, accident potential zone, and high noise zone; ensuring that the same persons impacted are those who will
benefit from the fund.

R20-1-502. Notice of Application Deadline and Public Comment Period

In order to ensure equal opportunity to all who may wish to apply to the fund, it is necessary to establish a process
that ensures adequate public notice and an adequate period for accepting applications.

R20-1-503. Administrative Review.

This Section allows an applicant a window of opportunity to correct deficiencies in the application, while also ensur-
ing that the Department can efficiently process an application received within a reasonable period of time.

R20-1-504. Application for Acquisition of Private Property

The application requirements have been kept as simple as possible to meet the needs of the applicant, the Department,
and the Commission. There are purposely no requirements to submit evidence of legal ownership or have costly envi-
ronmental assessments done at this stage of the process; those will be addressed during standard property acquisition
processing if and when the private property owner is successful and enters into an agreement with the state for acqui-
sition of the property. The application requirements are tied directly to the criteria that will be used to score the appli-
cation under R20-1-509, discussed later.

R20-1-505. Application for Project Funding

20% of 80% of the Military Installation Fund amount may be awarded to cities, towns and counties for private prop-
erty acquisition purposes. 20% of the monies in the fund shall go to cities, towns and counties for military installation
and preservation and enhancement projects. This Section provides requirements for application for project funding.
Any project for military installation preservation and enhancement will be eligible for consideration; there was pur-
posely no attempt to narrow or define the term, as every military installation and every community hosting a military
installation is unique and it will be necessary to address proposals on a case-by-case basis. For the same reason, the
Department will not score applications for project funding, as it will for applications for private property acquisition.

R20-1-506. Leaving Applications on File

This streamlines the application process for an applicant who is not immediately successful in having private property
acquired under these rules; instead of resubmitting the application in full each year, the applicant may leave it on file
for up to five years with an annual update.

R20-1-507. Department Solicitation of Comments

It is important for the Commission to have input from affected military installations regarding applications, but as
federal agencies they will respond to a direct inquiry rather than being pro-active or influencing local actions. This
Section ensures that the Department will strive to collect input from the military installations, as well as local juris-
dictions and other entities that may have an interest in the application.

R20-1-508. Department Report to Commission and Notice of Hearing

This Section charges the Department with providing the Commission and applicants all of the information collected
regarding an application 14 days before the announced Commission meeting.

R20-1-509. Scoring Applications for Acquisition of Private Property

Due to the limits of the fund — there is not enough money in the fund to solve all of the compatible land use issues in
Arizona — it is necessary to prioritize -- specifically, to put the money where the impact of the compatibility standards
is most severe.

The objective criteria in this rule allows the Department to score applications according to established priorities,
which the Commission may then consider when creating its recommendations for awards from the fund.

Air Installation Compatibility Use Zones (AICUZ) are established by the Department of Defense for each active mil-
itary airport. Those zones are the foundations for Arizona’s statutes and address_the critical issues of safety and noise.
These same critical issues are the standards for prioritizing applications according to location. Impacts to private
property are greatest where there are safety and noise issues. The original compatibility statutes in 1978 addressed
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airports; it has been recognized for 30 years that safety and noise are issues related to airports. These are primarily
where the private properties are found which are affected by the statutes. The closer to the military runway, the
greater the impact. Thus the first criterion is location of the property, and higher points are awarded the closer the
applicant is to the runway.

Property located outside of the zones but which is vital to the installation are next in priority; these are properties crit-
ical to the installation’s ability to fulfill its missions and obligations. Some examples are Fort Huachuca, the Yuma
Proving Grounds, and the Barry M. Goldwater Range.

The third criterion addresses the impact on the property owner’s ability or inability to use the property because of
statute or local zoning regulations. Government policy dictates to the private property owner how the owner may use
their land. Restrictions on use affect value. An example is agricultural land: farmland, once valuable for agricultural
uses only, could be far more valuable for residential development, a use now statutorily restricted. The farmer’s
grandson, who no longer wishes or is able to farm, may be completely supportive of the military installation, but there
are limitations to the types of uses that may ultimately be developed on the land.

The fourth criterion directly addresses compatible land use issues: how acquisition could reduce activity that could
hinder preservation of the military installation. While encroachment by residential development is frequently the first
thought, there are others; examples include light pollution; electromagnetic interference, water availability (this
affects the growth potential of the community and the military installation); location of transportation corridors, and
air space encroachment.

The fifth criterion addresses the length of time the land has been owned by the applicant. This criterion was specifi-
cally chosen to address private property owners near military installations who have experienced changes in their
property status over a period of years, as opposed to recent speculative purchasers. There are cases where the property
may have been in a family for generations, since before the military installations were built.

Lastly, any measures the applicant has taken to preserve the installation or mitigate impact will be considered.
R20-1-510. Criteria for Projects

As noted previously, any project for military installation preservation and enhancement will be eligible for consider-
ation. There was purposely no attempt to narrow or define the term, as every military installation and every commu-
nity hosting a military installation is unique and it will be necessary to address proposals on a case-by-case basis. The
criteria in this Section are necessary to ensure that legislative intent is met for the best use of the fund.

R20-1-511. Military Affairs Commission Recommendation
While the Department is charged with narrow objective scoring under R20-1-509, the Commission’s responsibility is
to view each application from a broader perspective, and make its recommendation for expenditures from the fund
based upon the collective results. This Section is written accordingly. The Section also allows the Commission to give
specific direction to the Department regarding its recommendations, as (for instance) a first choice for award may
withdraw an offer for acquisition and the Commission has an alternative choice in that event.

R20-1-512. Department Decision

This Section provides the administrative procedures for decision, notifying applicants of decision, and establishing
that payment from the fund is contingent upon satisfactory completion of legal requirements.

R20-1-513. Military Installation Preservation and Enhancement Project Reporting Requirements.
These requirements are for the purpose of monitoring expenditures from the fund for the purpose of projects.

R20-1-514. Appeals
Provides the necessary avenue for appeals; a copy of this rule is sent to unsuccessful applicants under R20-1-512.

A reference to any study relevant to the rule that the agency reviewed and either relied on in its evaluation of or
justification for the rule or did not rely on in its evaluation of or justification for the rule. where the public may

obtain or review each study. all data underlying each study, and any analysis of each study and other supporting
material:
Davis-Monthan Air Force Base Joint Land Use Study dated February 2004, published by and available for review at
the Arizona Department of Commerce by contacting the person listed in Part 4 of this Notice of Final Rulemaking.

[~

[o°

A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a previ-
ous grant of authority of a political subdivision of this state:
Not applicable

The summary of the economic, small business. and consumer impact:
The impact is expected to be positive. The amount of the fund is $4.825 million annually for a period of 20 years.

I

Arizona’s network of military facilities positions the state at the forefront of the current transformation of the U.S.
military and represents an essential component of the state economy. The network comprises an integrated array of
bases, testing and training facilities, ranges, and airspace that operate within a physical environment that is uniquely
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suited to their individual and combined mission objectives and to the nation’s evolving defense posture. This defense
strategy is defined in the Department of Defense Quadrennial Defense Review Report released in September 2001.
The report details a shift in military planning from a threat-based model (who and where) to a capabilities-based
model that focuses on how the enemy might fight. The importance of Arizona’s military facilities and operations to
the transformation of the U.S. military cannot be overstated: the emphasis on joint and combined operations and cut-
ting-edge intelligence -gathering and exploitation lie at the heart of the new defense paradigm and position Arizona to
satisfy the needs of the Department of Defense for many years to come. Furthermore, Arizona’s military industry
generates thousands of jobs, billions of dollars in economic activity, and hundreds of millions of dollars in state and
local tax revenue. The stability of employment and tax revenues produced by the Arizona military industry is indis-
pensable to the fiscal health of the state. The long-term retention of Arizona’s network of military facilities and the
sustainability of their missions are thus vital to the security of the nation and the strength of the state economy.

Arizona’s military facilities and operations should be treated as an industry that is a foundation of the state economy.
The 2002 Maguire study on the Economic Impact of Arizona'’s Principal Military Operations states that total employ-
ment impact, total output, and total annual tax revenues for Arizona’s military industry equaled 83,506 jobs, $5.66
billion, and $233.6 million respectively for Tax Year 2000. The stable nature and high-pay-scale value of military
jobs make them a fundamental part of the state economy. Recognizing the military industry as a separate economic
cluster in Arizona is critical to the efforts to educate the public about its importance to the fiscal health of Arizona.

Actions have to be taken at the local level to support the long-term retention and sustainability of military facilities,
and the state needs to provide tools to accomplish this. Innovative approaches that cities, counties, and towns should
consider include working with active military airports to establish maximum mission contours and expanded
approach/departure corridors that ensure compatible land use and maintain essential quality of life for local residents;
utilizing the Graduated Development Concept to graduate densities away from the high-noise contours and Accident
Potential Zones (APZs); encouraging the purchase or transfer of development rights by creating incentives for devel-
opers to reduce intensity and density in areas that are significant to base missions while increasing density in other
areas; purchasing agricultural lands around military facilities that are most affected by safety and noise considerations
and leasing them back to farmers for agricultural use; and creating a consistent mechanism for military base outreach
pertaining to environmental and growth issues.

Because of the wide range of possible projects with varying local impacts, it is difficult to estimate or generalize
about the potential economic impact of this fund.

The sum of $75,000 and 1 FTE is appropriated from the state general fund in fiscal years 2004-2005 and 2005-2006
and each year thereafter to the Department of Commerce. The sum of $100,000 is appropriated from the state general
fund in fiscal years 2004-2005 and 2005-2006 and each year thereafter to the Attorney General’s office for imple-
mentation of this Act.

cable):
The following comment was received during the comment period: “Rule 20-1-505 (projects) provides instructions for
completing applications for funds for local projects to preserve of enhance military bases allows for the submission of
applications for purchase of the needed property at the same time. Rule R20-1-505 instructions allow these applica-
tions to provide the required information “as applicable”. Rule R20-1-504 (property acquisition) does not allow
information to be provided “as applicable”. Some information required in R20-1-504 are not relevant to local juris-
dictions, yet there is no provision to skip these items.”

The text in R20-1-505 (C) (10) has been changed to address this concern, as shown by the underline: If the project
includes proposed acquisition of private property, the information and items required under R20-1-504, as applica-
ble;

11. A summary of the comments made regarding the rule and the agency response to them:
Note:  Abbreviations reference the location of the hearing where the comment was heard, or where the written
comment was made, as follows:

SV = Sierra Vista

T = Tucson
P = Phoenix (Avondale)
Y = Yuma

1. Regarding valuation and appraisal:
*  (SV) How will the property be appraised? Don’t see any teeth in an agreement on price being set.
e (T) How is property value determined?
*  (P) How is the value determined for property on the border of a zone?
*  (P) Who establishes the value? If the State, is this a conflict of interest?
*  (Y) Once a property owner enters an application with a property price and it is awarded for a certain amount
-- what happens when the numbers don’t agree to what the commission approves as to the appraisal?
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Response 1. All of this is part of a process. First, the property owner establishes the value for the property when sub-
mitting the application under R20-1-504 and specifying “the amount of funds requested.” After the application is
reviewed, scored, and considered by the Commission, the decision whether to accept the proposed sale at that price or
at a reduced price (which the owner may reject) is made under R20-1-512. Payment from the fund is “contingent
upon satisfactory completion of legal requirements for acquisition of property...” which includes, as is standard prac-
tice, an appraisal of the property. The appraiser will determine what kind of uses are allowed on the land which may
have an affect on value, such as local zoning and statutory restrictions (note also that HB 2140, the enabling legisla-
tion, establishes a minimum value of one house per acre.) If the property owner does not agree with the appraisal,
nothing prevents the owner from terminating the sale. Finally, appraisers are independent contractors and there is not
a conflict of interest.

2. (SV) There will be no money left in the fund after appraisals and environmental assessments to buy the property.
Response 2. There is no requirement in the rules for appraisals and environmental assessments to be done prior to a
decision under R20-1-512. Appraisals and environmental assessments will come out of the fund, but only as related
to individual purchases. They will not affect the actual price paid to the property owner. It is true that the fund is lim-
ited, so it will necessarily reduce the amount available to purchase other property, but it will not deplete the fund.

3. Issues related to eminent domain:
* (SV) Don’t you need eminent domain authority?
* (P) If owners don’t agree with the amounts offered for purchase or appraisal, will the State condemn my
property?
Response 3. No. The authorizing legislation neither envisioned nor provided for use of the eminent domain mecha-
nism in order to acquire land, nor do the rules support that approach. The legislation specifically identifies this as a
voluntary process: willing seller, willing buyer.

4. (SV) Why Veteran’s Services and not State Land Department to purchase the land?

Response 4. While neither agency is responsible for “purchase,” it is true that Veteran’s Services was chosen to man-
age property purchased from the fund as it was determined to be in the best interest of the state, and the agency is
more closely tied to the purpose of the enabling legislation.

5. (T) Since there are only 4 military installations...will funds be divided 4 ways?
Response 5. There are 14 military installations located throughout the state. However, the rules are set up to distrib-
ute funding according to the established criteria, not divide it according to a certain number of installations.

6. (P) How long will it take the state to buy the property? (friends have 3 years into the process and still don’t have
their money)

Response 6. The reference is to a different process not related to these rules. However, R20-1-511 establishes a max-

imum of 9 months for the purchase process.

7. (P) What is the purchase of development rights versus the outright purchase of the land? Explain it.
Response 7. Purchasing only the development rights would allow the property owner to retain title and use of the
property, but with restriction on development of the property.

8. Regarding residential areas in high-risk zones:
* (P) Why are no specific points given to residential property in the accident potential zones? They should be
first priority.
e (P) Owners living in the crash zones should have first priority
* (P) Amend the rule to give additional points to any residence in an APZ - someone living there should get
added points
Response 8. While the rules do not address “residential property” specifically, the criteria (R20-1-509) are con-
structed to prioritize property by location, and there are clear statutory requirements about use of land within the loca-
tions mentioned in these comments. An applicant would be expected to bring forward any information about active
residential use in such areas (see R20-1-504 (15) and (18)), and the Department to note them in its investigation under
R20-1-507 and report to the Commission under R20-1-508.

9. (P) The amount left after the 20% is not enough to purchase the lands around Luke Auxiliary 1 because all are in
the crash zone. Should be living in the zone for purchase of the property.

Response 9. The fund is limited; it wouldn’t be possible to buy everything in one year. The fund is also created as a

20-year fund to address the issue in a long-term manner. The fund limitations necessitated that specific criteria be

developed and applications be scored. Residential use is addressed in Response 8.

10. (P) If I die can my children still get fair market value for the land? Who will set the value and how?
Response 10. If your children inherit and they apply, the same process will be followed as for all others. See
Response 1 regarding value.

11. Who is setting the priorities? - in Gila Bend the planes fly over with armament...high risk areas should be first in
line those in areas of potential crashes should be highest in order for purchase.
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Response 11. R20-1-509 does establish priority for locations (crash zones and accident potential zones) but the
enabling legislation does not provide a framework for the rules to address live ordinance. Nor, since there is no
restriction on where military planes may fly with live ordinance, would it be possible to address that as a factor for the
purpose of this fund.

12. Land exchanges are a much fairer option.
Response 12. The enabling legislation does not provide the authority for the rules to address this option.

13. Tlive in a co-op in APZ 1 — the rules as written don’t allow acquisition of a co-op.
Response 13. That is incorrect. All property, including cooperatively held property, is eligible.

14. (SV) When you look at projects if you consider that an area hasn’t encroached upon the base as yet but could
encroach — it could be cheaper to protect the area that doesn’t have development yet and make certain it isn’t
developed.

Response 14. That may be true, but it is more immediately necessary to address the areas closest to military installa-

tions.

15. (Y) The annual 20% ($965,000) of the $4,825,000 is set aside for cities, towns and counties for projects that will
help preserve the bases. This money is also available to cities, towns and counties surrounding all the bases in the
state. There are too many jurisdictions competing for this money to make awards from this fund meaningful. The
remaining $3,860,000 is available to cities, towns and counties to purchase private land necessary for projects.

Response 15. First, the formula is wrongly stated; 20% of the remaining $3,860,000 is available to purchase private

land. All cities have the same opportunity to present proposals and compete for funding, but the rules do not state

funding is evenly divided, but rather is awarded based upon the value of the project.

16. Y (There is also concern that) this money will only be awarded to cities near Luke.
Response 16. All cities have the same opportunity to present proposals and compete for funding, which will be
awarded based upon the value of the project.

17. (Y) Rule 20-1-505 (projects) provides instructions for completing applications for funds for local projects to pre-
serve and enhance military bases allows for the submission of applications for purchase of the needed property at
the same time. Rule R20-1-505 instructions allow these applications to provide the required information “as
applicable”. Rule R20-1-504 (property acquisition) does not allow information to be provided “as applicable”.
Some information required in R20-1-504 is not relevant to local jurisdictions, yet there is no provision to skip
these items.

Response 17. The text in R20-1-505 (C) (10) has been changed to address this concern, as shown by the underline:

If the project includes proposed acquisition of private property, the information and items required under R20-1-
504, as applicable;
18. (Y) Under 504 —20% - on a right of way project: you’d have to have the property owner’s permission, correct?
Response 18. As stated previously under Response 3, the rules are written only to address a willing buyer, willing
seller scenario. A municipality may have applied eminent domain prior to submitting an application for a project, but
the state is not and will not follow that process under these rules.

19. (Y) If a jurisdiction enters an application and doesn’t have the correct permissions, what happens to the project
application?

Response 19. The process in R20-1-504 is built to ensure that the jurisdiction and property owner are working coop-

eratively and that the property owner maintains full awareness of jurisdiction actions relating to the MIF application

process.

20. Regarding mailing of notices, providing written documents in Spanish, and providing translators:

e (T) Each person should receive a mailed notice in his or her mailbox in English and Spanish — all paperwork
should be in Spanish as well

» (T) Will notification be done in Spanish to Spanish language media?

* (T) Who will help Spanish-speaking persons to complete forms?

* (T) Will property owners within zones be mailed notice of MIF opportunity to acquire property?

* (T) Each homeowner should receive a notice by mail, in layman’s language, both English and Spanish
informing them that they are eligible for compensation, a buyout, or money for sound mitigation. The appli-
cation for compensation should be sent to their homes, and they should be informed about services set up to
facilitate the application process.

« ADOC is not getting out to the state with notices to attend these meetings. Need to notify each homeowner
directly. (and by U.S. mail directly to their homes)

Response 20. First, mailing notices to everyone who could potentially be eligible to apply for funds would be
extremely cost prohibitive, and not necessary, as R20-1-502 requires extensive public notice for this process. As for
providing documents in Spanish, there are also costs to the state associated with that, which is being researched by the
state legislature at this time. The Spanish language media does network with English language resources in order to
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serve its own customer base. Finally, the Department may provide assistance to customers who do not speak English
as necessary and on a case-by-case basis. Compensation for sound mitigation is addressed in a later Response.

21. (T) Can the application be submitted via e-mail?

Response 21. The rules do not provide for this. Allowing electronic submissions was considered during rule develop-
ment, but it was realized that this would not be feasible due to the requirements for the application and the software
necessary to input and read the application and supplemental materials.

22. (P) What happens if BRAC closes the base — does my application stay in the file or automatically drop-out?
Response 22. The rules do not provide for this, and in fact R20-1-506 allows applications to remain on file for up to
5 years.

23. (T) I shouldn’t have to provide a map of my property — the state created the maps.
Response 23. The map that R20-1-504 requires is not a state-produced map, but one that the applicant can easily cre-
ate with pen and paper: “A map of the real property showing its relationship to the specified military installation.”

24. (T) Who is going to score — how do we find out our score — what happens when the house is bought? are other
costs included — moving, packing - looking for another home

Response 24. R20-1-509 provides the criteria that the Department will use to score applications. R20-1-508 requires

that the Department provide each applicant with a copy of the Department’s report to the Commission, which

includes “All evaluation scores and ranking under R20-1-509.” The enabling legislation for the rules does not address

use of the fund for the purposes described.

25. Regarding legal assistance to prepare applications:

* (T) Do we have to hire an attorney —who scores the points and how are they added up?

* (T) Are attorney fees included? It will take an attorney to complete the application.

*  The regulations are meant for a professional planner or lawyer, not ordinary homeowners — you need to sim-
plify.

e (T) Rule regulations meant for planners not normal homeowner.

»  This process looks like it is set up to purchase property from those who can afford to have legal representa-
tion. They will come first.

« It seems you have set this process up to compensate those larger landowners who can afford legal represen-
tation, and for those who most need it, at the lower end of the economic spectrum, you are putting up road
blocks that make it impossible for them to recover compensation.

*  The proposed application seems to require an attorney to meet the proposed requirements. This seems to
benefit larger landowners who are able to retain legal counsel and works to the disadvantage of homeowners
in the area who are retired, on fixed incomes, and of modest means.

Response 25. The rules were written as clearly as possible so legal assistance should not be necessary. It is of course
up to the property owner if they prefer using legal counsel, but no points are scored for doing so. The enabling legis-

lation for the rules does not address use of the fund for the applicant’s legal fees for that purpose. Scoring is addressed
under Response 24; see R20-1-509.

26. Regarding R20-1-509(5):

* (T) (Giving points for) length of home ownership is arbitrary — treatment is unequal and unfair.

*  (T) Length of owning the home seems arbitrary - seems like pitting neighbor against neighbor.

*  And please note the unequal treatment of homeowners of residences of the same age, for example a neighbor

living in his/her home for 30 years will get award priority over his/her neighbor living there only a year.

Response 26. This criterion was specifically chosen to address private property owners near military installations
who have experienced changes in their property status over a period of years and even familial generations, as
opposed to recent speculative purchasers.

27. (T) If people have to give up something, do they have to sign away their rights?
Response 27. If an owner sells those rights, use restrictions will be placed on the property.

28. (Y) Yuma jurisdictions may want to purchase land surrounding MCAS or Army Proving Grounds, under Rule
R20-1-504 without the property being linked to a project. For example, such applications may be submitted for
funds to purchase property for a land swap. Will applications for MIF funds, under these circumstances, be
treated the same as any other application?

Response 28. The term “project” is not defined in the authorizing statutes or in the rules, therefore any project would

be eligible if it is for “military installation preservation and enhancement.” The example provided would be treated

the same as any other application for project funding if it meets that criteria.

29. Regarding a list of applicants:
* (Y) How will the jurisdictions (all) get the names of the applicants — do they send a letter, are they published
on the website, how will we make files available (copies) etc.?
*  Are you putting the names of the applications on the website? How else will the city, town or county or mil-
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itary installations know when to make some kind of a response.
Response 29. All of the records related to the process under these rules will be public information, and there are stat-
utes and processes in place whereby any person may request public information and have copies made, at cost. As far
as the jurisdictions and installations that are directly related to a proposal, R20-1-507 charges the Department with
contacting those applicable entities to request written comments regarding the application.

30. (Y) The Yuma community has a long history or working with the Marine Corps Air Station (MCAS). Will the
fact that Yuma and other cities has, for decades, taken measures to protect MCAS, negatively influence a deci-
sion to award MIF funds to Yuma and reward those areas who have not had a history of adequately protecting
their bases?

Response 30. No. Every project will be addressed on its own merits. For property acquisition, R20-1-509 (6) does

allow points for “measures the applicant has taken to preserve the military installation.”

31. Regarding maps and zone boundaries (see R20-1-501). Special note: The “Tucson Daily Star” incorrectly
reported that the oral proceeding for these rules was to “Get Help for Your Jet Noise.” Many comments were a
result of that incorrect report.

e (T) The maps don’t show the correct zones for what’s going on here in Tucson.

e (T) Why can’t you show later revisions of the maps- You must show later revisions or its not fair

*  (T) Where are the boundaries-how do people know if they are eligible for funding?

¢ (T) These are final maps — BRAC will propose changes — are these map models going to change — will it be
updated yearly — proposed moving 116 -F16’s from guard to DM. That will increase noise. Who’s updating
the maps and when?

* (T) I/we can show the noise contours (note. reference “high noise zone” boundaries) are arbitrary and capri-
cious.

* (T) Do MIF people understand the nature of invasive loud sound?

* (T) How/who is going to determine the sound levels at any property.

* (T) How do MIF people insure fairness in sound level point system

* (T) Will MIF pay for noise level monitoring on the ground to verify that high noise zone boundaries are not
arbitrary and capricious.

e (T) If developers or property owners are going to be compensated for noise attenuation costs who will be
responsible to determine that any architectural modifications actually attenuate the noise to the required
degree?

¢ (T) If none of the money is for sound or noise attenuation then why does Section 509 include a decibel point
award?

e (P) Rules address particular locations in the noise sectors. At Gila Bend there is quite a difference in the sec-
tor and what route the planes actually fly.

* And the noise contours are arbitrary lines meaning that a neighbor across a street won’t be eligible for com-
pensation, but his/her neighbor in one of the “zones” will be able to apply.

Response 31. The rules rely on the codified boundaries that are referenced in R20-1-509, and on the maps produced

in response to those statutes. The boundaries are written in text within the referenced statutes, which are available in

public libraries and online on the internet; the maps are available from the Department and also appear on the Arizona

Real Estate Department’s web site. The Department does not have the authority to modify the statutory boundaries.

If, in the future, the legislature modifies these boundaries within the same citations as used in the rules, the new

boundaries will apply, but the Administrative Procedure Act (A.R.S. § 41-1001 ef seq) requires that the resulting new

maps will need to go through the rulemaking process to be incorporated by reference. The sound decibels in R20-1-

509 are also tied to the statutory language referenced in the rules, and are restated only to apply points for fair scor-

ing. These are location points as opposed to using any active “noise monitoring.” Jurisdictions may apply for project

funding for noise attenuation and would be responsible for those projects; there is a reporting requirement in R20-1-

513.

32. (SV) (It is) clear that the lawyers for landowners and developers were driving the rules process.

Response 32. This is not true. The Rulewriting Procedures Subcommittee of the Military Affairs Commission, which
drafted these rules, was made up of a cross-Section of professions and viewpoints. Further, during the informal rule
development process, public meetings were held and the first draft of the rules was revised using public input to
address the concerns raised during those informal meetings.

33. Regarding affected military installations:

*  (SV) The rules only apply to Luke and DM not the Fort.

*  (SV) Luke is going to be the only beneficiary of this money
Response 33. This is not true. The authorizing statutes and the rules address all fourteen military installations in Ari-
zona.

34. (SV) Should use government contracting process — this process has lots of holes in it — can see the lawyers
changing the result of the committees decision
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Response 34. The rulemaking process is established under the Administrative Procedure Act, A.R.S. § 41-1001 et
seq. An appeals process is provided in R20-1-514. There is nothing in the rules that goes beyond the intent of the
authorizing legislation.

35. (SV) Other issues besides encroachment to the noisy airport is important — needs to look at other activities
important to the mission
Response 35. The rules do recognize preservation and enhancement issues beyond those mentioned.

36. (SV) How much of a staff bureaucracy did this create? —
Response 36. One new position (FTE) was created within the Arizona Department of Commerce as a result of the
new legislation, to administer the fund.

37. Regarding projects proposed by private property owners:
¢ (T) Project funding for the homeowners is needed - as well as acquisition funding.
¢ (T) I have a property located within the territory in the vicinity of a military airport and perhaps within the
“65” 1992 AICUZ noise contour (1808 & 1810 E. Miles St.- Broadway & Kino, Tucson Arizona). After
reading this past Saturday’s article about possible government help with jet noise levels, I became very inter-
ested and wanted to follow-up on this news. I have read the draft rules, and know that perhaps in June 2005
the final rules for application shall be in place. My main question as a private owner is: are the proposed pol-
icies and regulations directed at the city, town and county level only.
Response 37. The authorizing statutes, and therefore the rules, address projects only in conjunction with government
jurisdictions, so a private homeowner would need to partner with a jurisdiction to apply for project funding.

38. (T) Since 80% of MIF $ will be used to buy property and not provide sound mitigation in affected homes- what
priority would be assigned to such a project if it could be done
Response 38. Each project will be reviewed on its own merits under the rules.

39. (P) Because of encroachment issues in Gila Bend, most of the money is going to DM and Luke. Is this true?
Response 39. Each proposal will be addressed on a case-by-case basis under the rules.

40. (Y) There is concern in the community that the MIF monies are, and were, appropriated for the benefit of Luke
Air Force Base and little, if any; monies will be available for the other bases in the state.
Response 40. Each proposal will be addressed on a case-by-case basis under the rules.

41. (P) What is the background of the persons looking at the applications? Are they retired military, have real estate/
appraisal experience?

Response 41. The composition of the Military Affairs Commission is determined by statute. Note however that the

requirements in the rules are objective, not subjective.

42. Regarding issues outside the scope of this rulemaking, resulting from local issues that the public perceived might
be addressed at the oral proceedings and from incorrect reporting on the purpose of the oral proceedings by the
Tucson Daily Star:

* (T) Your recent story “Residents to get help on military jet noise” was completely misleading. The state offi-
cials at the meeting had never heard of using the fund for individual homeowner sound attenuation as
implied in the article. Their discussion focused on the acquisition of land, development rights and city
projects (20% of the Fund). They also noted that the fund amounts of $5.0 million per year, statewide
“would probably not meet the full need”. Using the Star's own cost figure of an average of $15,000 per
home for sound attenuation times the number of new homes (some 6,500) added to the high noise contour
passed by the City Council last October would total some $9.75 million. This, just for northwest neighbor-
hoods, never mind the southeast or homes already under the previously existing noise contour. In regards to
land acquisition, how many properties in Arroyo Chico or Broadmore does the Star believe $5.0 million will
purchase? What about in the southeast? Lastly, it was clear that the procedures being discussed were not
being designed for use by individual homeowners but rather lawyers and developers. The Star reporter might
get a copy of the procedures and pretend to fill it out on her own property to see what the average home-
owner will experience. Then for fun, she can ask if it is available in Spanish.

* I thought this meeting was about sound attenuation not land acquisition —

*  You have done nothing to help us who live through this daily —(noise)

*  Newspaper indicated this meeting would be about sound attenuation

* I thought it was about noise abatement — on the border — on NW end of the runway. I hope that I’m not for-
gotten — we need funding for the private people living in that area that need assistance on the noise abate-
ment

*  DEQ should monitor peak noise

* My ears rang for 3 minutes after a jet flew over while walking my dog

* T can’t live outside because of the noise — came from another state — came here to enjoy the outdoors and 1
cannot.
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*  Notify property owners through the tax statements of future meetings.

« 25 persons have walked out since the meeting isn’t about sound attenuation— people want assistance living
on the other side of the zone. A person living across the street living out the zone cannot get compensation
like I can because I live in the zone. Treatment is unequal

»  Felt meeting was to be about sound attenuation — When are you going to address that problem.

e This is just an appeasement process — the money doesn’t begin to address the problem and it is going to lead
to unnecessary competition between neighbors

*  All I hear is us talking about the money, or lack of it - just take all of the money and extend the runway to the
SE — you’ll cure my hearing problem

*  No environmental impact study done (when I) attended meeting in November— military official there —
wants clarification on noise levels

»  Several mailings have gone to county residents - Earl gets two calls a week about this process from people
living out of state. There are lots of unanswered questions - he can’t answer some of them because he holds
a RE license.

*  How would state lands be used for best and highest usage

* (T) As you witnessed at last evening’s meeting here in Tucson, people are very angry about the complicated
rules which seem to be geared toward bureaucrats, attorneys and big developers, not ordinary homeowners
who were left out of the JLUS process. There is no help for them for sound mitigation. The City of Tucson
officials are raising people’s hopes, saying the State will help you. There is a quote from a letter from Mayor
Walkup. The Star is saying the State MIF will help you. This is all about politics. The people living in the
“not compatible with residential use” zone didn’t roll over and accept it as expected. Now everyone is run-
ning for the tall grass. I would appreciate your comments.

* The time from application completion and processing to the monetary compensation should be speedy, so
that homeowners who wish to stay and sound proof their homes can complete the renovation before D-M
brings in its new, mega sized, much noisier mission.

*  (T) Before passing out any of the Military Installation Fund monies (taxpayers money), I would suggest that
the Governors Military Affairs Commission investigate the strong arm tactics of the Tucson leadership with
regards to Land Use Codes and the selective enforcement of the requirements set forth in the Davis-Monthan
Air Force Base Joint Land Use Study (JLUS) dated February 2004.

*  There are property owners that are in full compliance with the JLUS and new Airport Environs Zone (AEZ)
ordinance and have been negatively affected for no apparent reason due to the new land use codes. Valuable
uses have been taken away from us that would not create a safety hazard or impede on flight operations in
any manner. It makes absolutely no sense.

* My question to you and the Governors office is; Why would you want to pass out funds to those individuals
that are in full compliance with the JLUS and AEZ ordinance when these funds could be much better uti-
lized by those that are really impacted such as the homeowners whose homes may require upgrading due to
the new Noise Contour Districts?

« It is apparent that the Tucson City officials did not plan very well when initiating the new ordinance and the
Governor’s office owes it to the taxpayers to ensure the best utilization of funds being distributed as well as
any future funds requested from the Federal Government by the State of Arizona.

*  The whole JLUS process was supposed to be win-win for the Davis-Monthan AFB, the City of Tucson and
the Stakeholders. The stakeholders have been the only losers in this process and now we are being asked to
apply for taxpayers’ money in the form of the various funds being offered.

*  Just to let you know that I was employed by the DOD for 38 years and I am one of DMAFB’s strongest sup-
porters. However, the poor planning on the part of the City of Tucson’s decision makers in their efforts to
save the base has taken away everything my wife and I worked for. With the stroke of a pen they have deval-
ued our property significantly and destroyed our retirement plans. I can’t believe that this is the same gov-
ernment that I gave 38 years to. I don’t believe it is the Governors intent to destroy the residents of the state
of Arizona. An investigation is definitely warranted.

* (DI have a copy of one of the original notices sent last summer to a property owner re: the AEZ proposed
land use code amendment by the City of Tucson and the notice only stated that the land use code amendment
was to “establish new boundaries for the five zones and districts established for the DMAFB environs.” This
seems to be hardly sufficient notice of a serious “deprivation of property” justifying compensation by the
MIF. I suspect that there would have been many more objections filed by property owners had they known
the full extent of the change in this AEZ land use code amendment. Moreover, the heading of the notice
“Land Use Code (LUC) Amendment- Airport Environs Zone (AEZ) and Related Minor Changes” was mis-
leading to the property owners in the use of the words “Minor changes”.

Response 42. The Department cannot control reporting by any news media and cannot respond to issues that are not
only outside the scope of this rulemaking but outside of its jurisdiction. Issues that would relate to this rulemaking
have been previously evaluated in this document. See in particular Responses 20, 25, 26, 31, and 37.
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43. This is all about buying land and development rights from big developers.
Response 43. This is not true. The rules were broadly developed to allow the Commission and the Department to
address many different scenarios.

44. Regarding compensation absent acquisition:
*  (P) While the discussion has been primary concerning people that want to be bought out, how about the ones
that doesn’t. I not only own property in the APZ II area but I also live on that property and have so for about
40 years. It has been in my family’s name for about 50 years, first my Uncle’s name then my Grandmother’s
name and now in my name since 1982. I grew up in that house. I am used to the planes and the noise it is a
part of living there. I grew up accepting it. And I still do. I had planned at a later date to build a new house as
this house is over 50 years old and now I will not be able to. If the house burns down or gets demolished by
nature or age can I rebuild. I don’t want to move, so what type of compensation is to be awarded for the
devaluation of my home and the restrictions imposed upon me.
*  The rules address only the acquisition of property. They do not address noise mitigation measures for home-
owners. I don’t want to move, I’ve lived here over 20 years.
Response 44. The restrictions and permissions in this case are imposed by the local jurisdiction. The enabling statutes
for these rules are not designed to provide compensation absent acquisition.

45. (T) I briefly spoke with you by phone this morning, April 11, 2005. Those of us who have been negatively
impacted by the noise contour ordinance established in October, 2004 on studying the MIF Draft Rules have
become alarmed at the obvious omission of sound attenuation compensation. Instead, it looks like the Depart-
ment of Commerce committee responsible for drafting these rules are encouraging people to sound proof their
own homes (# 6. pg 14) by giving them points for doing so. Most people under the D-M noise contours cannot
afford $30,000 out of pocket to sound proof their homes. And even if they could, they might not appreciate hav-
ing to wait 10+ years for reimbursement.

Response 45. See Response No. 37. The writer has misinterpreted R20-1-509 (6). Allowing points for measures

taken to preserve the military installation or mitigate impacts of the installation is not to encourage but to recognize

when corrective measures have been taken.

46. (T) This process is a practice in deception and not a good faith effort on the part of the State to compensate those
homeowners who have been most seriously impacted by legislation that has put them in a daily unsafe and
unhealthy environment and one that will seriously impact property value.

Response 46. There is no deception in this process. The enabling legislation for these rules set the percentages and

nature of compensation.

47. Homeowners who have had these negative circumstances imposed on them should be compensated by those who
imposed them and the financial burden should be shared equally by all who stand to benefit.
Response 47. The enabling legislation for these rules set the percentages and nature of compensation.

48. The process should be straightforward.
Response 48. The rules have been written with the intent of creating a straightforward process.

49. Furthermore, if you do intend to purchase property and/or to provide money for sound attenuation to the home-
owners in the Julia Keen, Arroyo Chico and Broadmoor neighborhoods can you please direct us to the Sections
in the ‘draft rules’ that deal with these issues.

Response 49. Anyone can apply for acquisition of private property under R20-1-504. See also Response 37.

50. Regarding the purpose of the fund:

*  The language is “Military Installation Preservation and Enhancement Project.” I find this rather “double
speak” at best, offensive at worst. Where is the language that speaks of preserving our neighborhoods and
enhancing their quality? Where is the language that speaks to being good neighbors with the base and them
with us?

*  The State should give consideration to the neighborhoods being adversely affected. The state should pre-
serve and enhance the neighborhoods, not just the military facilities.

Response 50. While the legislation does use the language “preservation and enhancement of military facilities™ it
should be noted that its intent, and that of the rules, is to accomplish this while addressing the needs of the property
owners who have been affected by statutory land use compatibility requirements enacted by the state to ensure the
preservation and enhancement of military installations. That is why 80% of the funding is set aside for acquisition of
private property.

51. In a perfect world we wouldn’t need the base, unfortunately that is not the case. I seek nothing more than fairness
and evenhandedness. Your proposed rules do neither and pose the risk of degrading the quality of life in my part
of Tucson. I oppose these rules as written and recommend they be rewritten.
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Response 51. The rules were developed to be as fair as possible within the framework of the statutes and the limita-
tions on funding. We are unable to determine how the rules might be perceived to degrade the quality of life in any
location.

52. I am requesting a response from you as the Program Manager, and/or a deputy attorney general, as to the specific
due process steps that were taken by the State of Arizona, prior to the “taking” of the property of the landowners
here in Tucson and Pima County, adjacent to DMAFT, and/or within these “clear zones, accident potential zones
and high noise zones”, as outlined in R20-1-509.

Response 52. R20-1-509 does not establish the zones referenced in this comment. The Department cannot respond to

issues outside of its jurisdiction.

53. T question the inadequate notice by the state Dept. of Commerce and the City of Tucson, because of possible vio-
lations under the 5th and 14th Amendments of the U.S. Constitution, which states that no State shall Deprive any
person of life, liberty or PROPERTY (emphasis added) without due process of law.

Response 53. All public notice requirements for rulemaking under the Administrative Procedure Act have been fol-

lowed. Remaining comments are not relevant. This rulemaking does not result in the deprivations described in this

comment.

54. Since this MIF program is offering “compensation,” there must have been a “taking or deprivation” of this prop-
erty to trigger this monetary fund. Article 2 Section 17 of the Constitution of the State of Arizona states that “no
private property shall be taken or damaged for public or private use without just compensation having first been
given”... also raises the question as to when was this property “taken” or “damaged” to justify compensation?
Moreover, if this MIF is indeed about “just compensation” why aren’t notices about the application deadlines for
awards (outlined in R20-1-502) being sent to each affected landowner by the Department of Commerce or the
City of Tucson Neighborhood Resources?

Response 54. The term “compensation” in the enabling statutes for these rules is used only in relation to acquisition

of property. See also Responses 3 and 20.

55. This fund is also considerably under funded — how can 80% of $4.8 million be enough for affected property own-
ers in the entire state of Arizona affected by several air force bases? 6,500 homes in Tucson alone were added to
the airport environs zone expansion last October, 2004. I question whether there isn’t also a violation of the 5th
amendment to the US Constitution prohibiting the “taking of private property for public use without just com-
pensation”.

Response 55. We agree that more funding would be needed to accomplish the full mission of the legislation. This is a

20-year fund. See also Response 3.

56. Repeating what I said on 4/18 at the first hearing on the MIF in Tucson; most of the audience are neighbors,
some in National Historic Register districts, who want to stay in their homes and do not want to sell or “offer for
acquisition” their property for compensation. One of your flyers mentioned that this MIF is “only one of five
possible tools in the recommendations to address the compensation issue — what are the other 4?

Response 56. The authorizing statutes for these rules do not provide for compensation without acquisition. Refer to

the mechanisms identified by the Governor’s Military Facilities Task Force in its December 2003 report, which can

be found on the Governor’s web site.

57. Want a link on the web site for public comments.
Response 57. R20-1-502 requires the Department to announce application deadlines on its web site and to allow writ-
ten comments. E-mail addresses are provided.

58. (P) What is the process for getting this info out to future developers, land buyers etc. (E.D. for Town of Gila
Bend)
Response 58. The rules provide the information necessary to obtain maps, boundaries, and deadline information.

59. (P) Do you have an estimate of the number of people involved in the process around the state?

Response 59. Public meetings were held in 2004 during the rule development process; 71 signed in at that time, but
approximately double that number were actually in attendance. During the oral proceedings held as published in the
Arizona Administrative Register in April 2005, 73 signed in, but approximately triple that number attended the ses-
sions; there were over 100 people in attendance during the Tucson meeting alone.

60. (P) Would like to see that comments received by ADOC once a year and the rules reviewed and amended.
Response 60. All written comments will be retained on file and reviewed every five years under A.R.S. § 41-1056.
Comments will be reviewed sooner if it is determined that the rules in this new Article require amendment before
then. The comments received during this process, with these corresponding Responses, will not only be published in
the Arizona Administrative Register, but will be published on the Department’s web site.
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12. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of

rules:

As allowed by A.R.S. § 41-1032, it is intended that these rules become effective immediately upon filing with the
Secretary of State under A.R.S. § 41-1031, in order to provide a benefit to the public. There is no penalty associated
with a violation of these rules.

13. Incorporations by reference and their location in the rules:
R20-1-501 (4) incorporates the following maps by reference:

o an o

g.

Airport Vicinity Map for Luke Air Force Base dated June 20, 2002;

Luke Air Force Base Auxiliary Airfield 1, dated March 1 5, 2004;

Marine Corps Air Station Yuma Land Use Boundaries, dated July 19, 2001;

Yuma Air Station Auxiliary Airfield 2, dated July 20, 2004;

Gila Bend Auxiliary Airfield, dated October 8, 2004;

Figure 5-1 (Notional Noise Contours) and Figure 5-2 (Compatible Land Use Plan Zones) from the Davis-
Monthan Air Force Base Joint Land Use Study dated February 2004; and

For the Fort Huachuca Military Reservation, Map 7 from the City of Sierra Vista General Development Plan,
dated October 24, 2002.

14. Was this rule previously made as an emergency rule?

No.

15. The full text of the rules follows:

TITLE 20. COMMERCE., BANKING, AND INSURANCE

CHAPTER 1. DEPARTMENT OF COMMERCE

ARTICLE 5. MILITARY INSTALLATION FUND

Section
R20-1-501.  Expired Definitions
R20-1-502.  Expired Notice of Application Deadline and Public Comment Period
R20-1-503.  Expired Administrative Review
R20-1-504.  Expired Application for Acquisition of Private Property
R20-1-505.  Expired Application for Project Funding
R20-1-506.  Expired Leaving an Application on File
R20-1-507.  Expired Department Solicitation of Comments
R20-1-508. Department Report to Commission and Notice of Hearing
R20-1-509. Scoring Applications for Acquisition of Private Property
R20-1-510. Criteria for Projects
R20-1-511. Military Affairs Commission Recommendations
R20-1-512. Department Decision
R20-1-513. Military Installation Preservation and Enhancement Project Reporting Requirements
R20-1-514. Appeals
ARTICLE 5. MILITARY INSTALLATION FUND
R20-1-501.  Expired Definitions

In addition to the definitions provided in A.R.S. § 41-1501, the following definitions apply to this Article unless the context

otherwise requires:

=

“Accident potential zone” has the meaning in A.R.S § 28-8461 (1) and (2), as shown in the maps incorporated by ref-

erence in subsection (4).

“Clear zone” has the meaning in A.R.S. § 28-8461 (8).

“Development right” means the right to undertake and complete the development of real property for a particular use.

[l bl g

“High noise zone” means an area designated as “a high noise zone” on the military facility maps listed below. The

maps are available from the Department, incorporated by reference, and do not include any later revisions:

[® |0 o

Airport Vicinity Map for Luke Air Force Base dated June 20, 2002;

Luke Air Force Base Auxiliary Airfield 1, dated March 1, 2004;

Marine Corps Air Station Yuma Land Use Boundaries, dated July 19, 2001;
Yuma Air Station Auxiliary Airfield 2, dated July 20, 2004;

Gila Bend Auxiliary Airfield, dated October 8, 2004;
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f. Figure 5-1 (Notional Noise Contours) and Figure 5-2 (Compatible Land Use Plan Zones) from the Davis-
Monthan Air Force Base Joint Land Use Study dated February 2004; and

g. Fort Huachuca Military Reservation, Map 7 from the City of Sierra Vista General Development Plan, dated
October 24, 2002.

“Military Affairs Commission’ means the Arizona Military Affairs Commission established under A.R.S. § 41-1512.

“Military installation” has the meaning in A.R.S. § 41-1512(E).

“Property” means all real property including development rights.

R20-1-502.  Expired Notice of Application Deadline and Public Comment Period
A. The Department shall publish the application deadline for awards from the military installation fund established under
A.R.S. §41-1512.01 in a newspaper at least 60 days before the application deadline, as well as posting it on the Depart-

ment’s web site, announcing it to the news media, and making it available from the Department during normal working
hours.

B. The Department’s notice shall state that copies of submitted applications will be available for public review at the Depart-
ment and that members of the public may submit written comments to the Department within the time specified in the
notice.

R20-1-503.  Expired Administrative Review

The Department shall perform a review of an application within 45 days from the application deadline, and shall return any
application not meeting the requirements of this Article with a written notice of deficiencies. The applicant may resubmit the
application with the deficiencies corrected within 15 days from the date on the written notice of deficiencies. The Department
shall reject any application not resubmitted with deficiencies corrected within the 15 days. The Department shall complete the
administrative review in 60 days from the date of the application deadline, and shall not accept any further revisions or addi-
tions to any application after receipt of original application unless specifically requested by the Department.

R20-1-504.  Expired Application for Acquisition of Private Property
A. _The applicant shall submit an application and four legible copies of the completed application to the Department.

B. An applicant shall comply with the requirements of this Section according to the deadline published under R20-1-502.
The applicant shall provide the following information, on or with the application form:
The property owner’s name, mailing address, telephone number and, if available, fax number and e-mail address;

If applicable, the name of the property owner’s representative or agent, and the mailing address, telephone number
and, if available, fax number and e-mail address:

If the property owner is represented by another person. written consent for representation signed by the property
owner;

A completed “Application Checklist” form available from the Department, listing all items included as part of the
application;

The legal description of the location of the property:

A statement of the property the owner is offering for acquisition;

A map of the real property showing its relationship to the specified military installation;

The date the property was acquired by the current property owner:;

A statement of legal ownership by the property owner;

. A list of all known recorded or unrecorded mortgages, encumbrances, liens, and easements on the property:

A statement disclosing any known environmental conditions on the property;

A written description of any improvements and the date the improvements were made upon the property;

A narrative explaining the applicant’s eligibility to apply for an award from the military installation fund;

The amount of funds requested, and the amount and source of any supplemental funding available for the acquisition;
A written explanation describing the property owner’s inability to use or limitation on the use of the property and how
long the inability or limitation has existed due to state and local military planning and zoning mandates;

A written explanation of measures taken by the applicant to mitigate the impact of the military installation on the
property and the property owner;

17. Any documents from the military installation, city, town, county, or other entity or individual that support or oppose
the proposed acquisition;

A written explanation or other documentation providing information the applicant believes will assist the Department

and the Military Affairs Commission regarding the acquisition request; and

19. The signature of the property owner or the owner’s representative verifying that all information in the application is
accurate and correct to the best of the property owner’s or the representative’s knowledge, under penalty of perjury.

R20-1-505.  Expired Application for Project Funding

A. A city, town, or county seeking funding for a military installation preservation and enhancement project (project) shall
submit an original application and four legible copies of the completed application to the Department as prescribed in this
Section and according to the deadline published under R20-1-502. The applicant under this Section is the representative
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authorized by the requesting jurisdiction.

The applicant shall provide the following information, as applicable, on or with the application form:
The name of the requesting jurisdiction;

The applicant’s name, mailing address, telephone number and, if available, fax number and e-mail address;

The date the project request was approved by the requesting jurisdiction;

A completed “Application Checklist” form available from the Department, listing all items included as part of the
application;

The names of the persons or organizations the jurisdiction will work with on the project;

The name of the proposed project with a brief summary of the project proposal;

A written narrative explaining the project in detail, including how it will preserve or enhance the military installation
and any proposed starting and ending dates;

The estimated budget for the project, with a description of any other funding source that may be used;

The amount of funding requested from the military installation fund;

. If the project includes proposed acquisition of private property, the information and items required under R20-1-504,
as applicable;

A statement of any past action taken by the jurisdiction to preserve or enhance the military installation;
Any documents from the military installation, city, town, county, or other entity or individual that support or oppose

the proposed project;

A written explanation or other documentation the applicant believes will assist the Department and the Military

Affairs Commission regarding the project request; and

14. The signature of the applicant verifying that all information in the application is accurate and correct, to the best of
the applicant’s knowledge, under penalty of perjury.

R20-1-506.  Expired Leaving an Application on File
An applicant may leave a complete application with no deficiencies on file with the Department for a maximum of five years.

The Department shall consider the application each year along with all new applications received if the applicant submits a

written request to the Department during the annual application period under R20-1-502. The Department shall rank each
application each year regardless of years under consideration. The applicant shall include the following information in the
written request:

1. The name of the property owner, or the name of the requesting jurisdiction, as originally filed with the Department:;
and

2. Either a statement that the information in the application as previously submitted is current, or a statement of specific
amendments to the original application.

R20-1-507.  Expired Department Solicitation of Comments
Before providing the Military Affairs Commission with its recommendation regarding an application, the Department shall
contact the applicable military installation, city, town, county, and any other entity that may have an interest in the application.

The Department shall request written comments regarding the application.

R20-1-508. Department Report to Commission and Notice of Hearing
A. The Department shall compile and forward to the Military Affairs Commission a report that includes the following:
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1. All applications accepted as complete under R20-1-503;

2. Any written comments received under R20-1-502 (B) and R20-1-507;

3. All evaluation scores and ranking under R20-1-509;

4. Available funding calculated using the funding formula under A.R.S. § 41-1512.01 (G); and
5. The recommended funding distribution.

B. At least 14 days before the Commission meeting at which applications will be considered, the Department shall provide
each applicant with a written notice of the date, time, and location of the meeting, and a copy of the Department’s report.

R20-1-509. Scoring Applications for Acquisition of Private Property
The Department shall rank applications in order of score. The Department shall use the following evaluation criteria to score
applications for acquisition of private property. The Department shall give an application a score under either subsection (1) or

(2) but not both:

1. Location of the property. When there is a range of points, the Department shall assign the highest score to property in

closest proximity to a runway. If the property is in more than one zone, the Department shall assign the highest appli-
cable score.

a. Clear zone: 300 points;

b. Accident potential zone 1 defined in A.R.S. § 28-8461 (1): 250-290 points:

c. Accident potential zone 2 defined in A.R.S. § 28-8461 (2). including compatible use zone II as shown in the map
incorporated by reference in R20-1-501 (4) (f): 200 - 240 points;

d. High noise zone, according to the day-night sound levels in decibels under A.R.S. 28-8481 (J):

August 5, 2005 Page 2971 Volume 11, Issue 32



Arizona Administrative Register / Secretary of State
Notices of Final Rulemaking

Decibel level 85 or more: 190 points;

Decibel level 80-84: 175 points;

Decibel level 75-79: 160 points;

Decibel level 70-74: 140 points; or

v. Decibel level 65-69: 125 points.

Property located outside of clear zones, accident potential zones, and high noise zones, but which, based on written
input, is vital to the preservation or enhancement of a military installation: 0 -175 points;

The extent of the property owner’s inability to use, or limitation on the use of the property according to zoning regu-
lations and state statute enacted for the preservation of the military installation: 0 - 95 points;

Based on written input, the acquisition of the property by the state may prevent or reduce encroachment or other
activity that could hinder preservation of the military installation or its ability to accomplish its mission: 0 - 90 points;
The length of time that the property has been owned by the applicant, with the highest score going to the longest
period of ownership: 0 - 80 points; and

Measures the applicant has taken to preserve the military installation or to mitigate any impacts of the military instal-
lation: 0 - 60 points.

R20-1-510. Criteria for Projects

The Military Affairs Commission shall consider the following criteria in evaluating military installation preservation and
enhancement projects under R20-1-505:

How the project will preserve or enhance the military installation;

The availability of additional funding for the project from other sources;

Whether acquisition of property for the project could prevent or reduce encroachment or other activity that could
hinder preservation of the military installation, or the ability to accomplish its mission;

Past actions taken by the jurisdiction to preserve the military installation;

Whether or how the project will improve the condition of the military installation, land, facilities, or associated air-
space through multi-use opportunities; and

Whether and how the project will mitigate impacts of the military installation on the surrounding community.

R20-1-511. Military Affairs Commission Recommendations

A. The Military Affairs Commission shall review the Department’s report under R20-1-508. The Commission may allow
oral testimony at its open meeting for review of applications.

B. The Military Affairs Commission shall determine its recommendation to the Department based upon:

1. The likelihood of the proposed project or the acquisition of private property to preserve and enhance the mission of a
military installation, and
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2. The economic efficiency of applying the fund for the greatest protection or enhancement of a military installation.
The Commission shall transmit its written recommendation under A.R.S. 41-1512.01(D) to the Department, including an

o

direction and alternatives to the Department, within seven days of'its decision.

R20-1-512. Department Decision

The Department shall review the recommendations of the Military Affairs Commission and decide whether to accept, accept
with a reduced amount, or deny an application submitted under R20-1-504 or R20-1-505, and shall provide each applicant
with a copy of its written decision within 21 days of the Military Affairs Commission’s recommendation. The Department
shall include in its written decision the reasons for denial or reduction and include a copy of R20-1-514. Payment from the

fund for acquisition of private property is contingent upon satisfactory completion of legal requirements for acquisition of
property within nine months of the Department’s written decision.

R20-1-513. Military Installation Preservation and Enhancement Project Reporting Requirements

A. For the purpose of this Section, a “successful applicant” is any jurisdiction awarded funds for a military installation pres-
ervation and enhancement project from the military installation fund under this Article.

B. Each successful applicant shall provide the Department with a written report within six months of the Department’s deci-
sion under R20-1-512 on the progress of the project for which it received funds, and shall include in the report an account-
ing of military installation fund monies received and used. The successful applicant shall make additional written reports
to the Department every six months until completion of the project, or until all requirements for the acquisition are com-

pleted.

R20-1-514.  Appeals

A. An applicant whose application for military installation funding is denied or the amount reduced by the Department may
file an appeal with the Department by submitting a letter to the Director providing reasons for protesting the decision
within 30 days of the date of the final written decision under R20-1-512.

B. The Director shall review the substance of the protest and respond in writing, by mail to the applicant, within 30 days of
receipt of the protest.
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Appeals from the Department decision are prescribed in A.R.S. Title 41, Chapter 6, Article 10, Uniform Administrative
Hearing Procedures.

NOTICE OF FINAL RULEMAKING
TITLE 20. COMMERCE, BANKING, AND INSURANCE

CHAPTER 5. INDUSTRIAL COMMISSION OF ARIZONA

[R05-278]
PREAMBLE
Sections Affected Rulemaking Action
R20-5-121 Amend

The statutory authority for the rulemaking. including both the authorizing statute (general) and the statutes the

rules are implementing (specific):
Authorizing statutes: A.R.S. §§ 23-107(A)(1), 23-921(B)

Implementing statute: A.R.S. § 23-1067

The effective date of the rules:
July 12, 2005

The rule is to be effective immediately on filing in the office of the Secretary of State pursuant to A.R.S. § 41-1032 on
the basis that it provides a benefit to the public and there is no penalty associated with a violation of the rule.

A list of all previous notices appearing in the Register addressing the final rule:
Notice of Rulemaking Docket Opening: 11 A.A.R. 1290, April 1, 2005

Notice of Proposed Rulemaking: 11 A.A.R. 1244, April 1, 2005

The name and address of agency personnel with whom persons may communicate regarding the rulemaking:
Name: Andrew F. Wade, Esq.

Legal Division
Industrial Commission of Arizona

Address: 800 W. Washington St., Suite 303
Phoenix, AZ 85007

Telephone: (602) 542-5781

Fax: (602) 542-6783

E-mail: awade@ica.state.az.us

An explanation of the rule, including the agency’s reason for initiating the rule:
Under A.A.C. 20-5-121, the Industrial Commission is responsible for calculating the present value of workers’ com-
pensation awards to effectuate lump sum payouts to applicants. The current rule uses the United States Abridged Life
Tables, 2000, to determine the life expectancy of an applicant, which is a necessary part of the lump sum calculation.
The Commission initiated the current rulemaking to update the Life Table used in the present value analysis to the
2002 edition to bring the rule into conformity with population trends in the United States.

A reference to any study relevant to the rule that the agency reviewed and either relied on in its evaluation of or
justification for the rule or did not rely on in its evaluation of or justification for the rule. where the public may
obtain or review each study. all data underlying each study. and any analysis of each study and other supporting
material:

None

A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a previ-
ous grant of authority of a political subdivision of this state:
The proposed amendments do not diminish a previous grant of authority of a political subdivision of this state.

The summary of the economic, small business, and consumer impact:
The proposed amendment concerns only the updating of the life expectancy table to be used in calculating lump sum
awards of workers’ compensation benefits. Individuals affected by the updated life expectancy table will benefit from
the updated rule to the extent that the proposed amendment is intended to make the rule more accurately reflect the
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